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Overview

The Small Claim, which celebrates its twentieth birthday on 30 November this year, was originally created to provide a simple, cheap and efficient yet reliable form of legal process for relatively modest value claims.
· Simple, cheap – to make it easy and affordable for those representing themselves to access justice without the cost of a lawyer, which could otherwise render the claim economically unviable;

· More efficient – to enable the court system to process a large low value caseload without becoming ‘bogged down’ by complex rules of procedure;
· Reliable – presided over by a professional judge, i.e. a Sheriff.
The Small Claims Court is part of the Sheriff Court, the main local court in Scotland. Within the Sheriff Court, it is part of the Summary Cause Court, with exclusive civil jurisdiction over payment claims worth up to £3,000 (the Summary Cause Court has overall jurisdiction up to £5,000).
An appeal may be taken to the Sheriff Principal of the Sheriff Court where the claim was heard, and from the Sheriff Principal to the Inner House of the Court of Session. However, there is no direct line of appeal to the Court of Session, unlike in Ordinary Cause claims.
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Distinguishing Features

· Financial Limits

The maximum value of claim is £3,000. When the Small Claims Court was created in 1988 the maximum value was £750, and this remained unchanged until 14 January 2008. In 1988 £750 was worth about £1,430 in today’s money, therefore the limit had become out-of-date. However, increasing it to more than double its original value in real terms means the Small Claims Court is now busier than ever, and there are many more commercial claims than previously, i.e. one business suing another.

· Case Type Limits

Only certain types of claim may be brought, i.e. payment up to £3,000, delivery of goods worth up to £3,000, enforcement of contracts with an equivalent value up to £3,000.
You may not bring, for example, a family case in the Small Claims court for divorce or maintenance. You may not bring an eviction case, and you may not sue for interdict. You may not seek compensation for personal injury or defamation.
· Relaxed Rules of Procedure & Evidence

The rules on procedure and evidence are less strict than in pother parts of the Sheriff Court. For example, the Statement of Claim and Response to Summons need not be as specific as the equivalent documents in other parts of the Sheriff Court. Evidence may be admitted that would not otherwise be admissible, e.g. documents may be admitted without being ‘spoken to’ be a witness.
· Representation

A party may be represented by a non-legally qualified representative, unlike in Summary Cause or Ordinary Cause claims, where only solicitors or advocates have rights of audience.
· Inquisitorial in Nature

The Sheriff adopts an inquisitorial role, unlike in other parts of the Sheriff Court where he is expected to act like an impartial umpire. Accordingly, he will make inquiries of parties at the outset with a view to encouraging them to attempt to settle their differences without a full hearing. If the matter proceeds to a full hearing, he may take over some of the questioning of parties and their witnesses. For example, see ‘Judge Judy’.
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· No Legal Aid
Because the Small Claims Court was created to make it easy and affordable for those representing themselves to access justice without the cost of a lawyer, ‘Civil Legal Aid’ is not available for small claims, i.e. you cannot obtain legal aid to have a lawyer represent you in court. However, you may be able to obtain ‘Advice & Assistance’, i.e. a form of legal aid that covers the cost of a lawyer investigating and negotiating a claim and otherwise advising you on it – on condition that you qualify for Advice & Assistance on financial grounds.
Another reason why Civil Legal Aid is not available may be to discourage an unmanageable volume of petty or vexatious claims.
· Restricted Expenses

Again Because the Small Claims Court was created to make it easy and affordable for those representing themselves to access justice, the court expenses that are recoverable in the event of success / payable in the event of defeat, are restricted:

	Value of Claim
	Expenses

	£1 - £200
	No expenses

	£201 - £1,500
	Maximum £150 expenses

	£1,501 - £3,000
	Maximum 10% value of the claim



However, there are two important exceptions.

Firstly, these rules on expenses do not cover court dues, i.e. that various fees payable to the court in connection with the claim, like the lodging dues. These may be recoverable irrespective of the value of the claim.

Secondly, the rules cease to apply when a party abandons his pursuit or defence of a claim, whereupon he renders himself liable to expenses on the Summary Cause scale, which may be considerably more costly.
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Financial Limits

As already mentioned, the maximum value of claim is £3,000. Prior to 14 January 2008 it was only £750. Claims raised before that date are still subject to the previous limit.

Claims raised since then are subjects to the £3,000 limit and the value of the claim may fluctuate between £1 and £3,000 during claim’s lifetime – you may amend the sum up or down depending on the circumstances of the claim. If you wish to amend the sum above the limit, then you will require to ask the court to ‘remit’ the claim to the Summary Cause Court or Ordinary Cause Court.
A point of uncertainty relates to counter-claims. For example, Lord Snooty rents out Toff Hall to Oor Wullie for a summertime birthday bash at a price of £3,000, payable after the event. The event is a washout. The heavens erupt and it rains heavily all day. Oor Wullie’s friends can’t enjoy their clay-pigeon shooting or quad-bike racing. Then there is a power cut inside the hall, so he can’t even lay on any catering for them, and forget the disco. His friends set off early in the coach he has hired for the day. However, the coup de grace occurs when the MOD, who own the adjacent land, set up a roadblock at the entrance to Lord Snooty’s estate. It seems some of his cows have strayed over into MOD territory, triggering a suspected suicide-bomber cow alert. Oor Wullie’s friends are detained until midnight, and he incurs a penalty charge for the late return of the coach.

Our Wullie decides not to pay, therefore Lord Snooty sues him in the Small Claims Court for the maximum value of claim he may bring, £3,000. However, Oor Wullie then brings a counter-claim, alleging that Lord Snooty failed to make the sun come out and shine, failed to pay his electricity bill on time, and failed to control his livestock, all resulting in a disastrous birthday. Oor Wullie estimates his losses as £3,000.
	Accordingly, the total money at stake is £6,000.

The question is how much is the value of the claim ?

The relevant rule is section 2(a) of the Small Claims (Scotland) Order 1988, as amended by the Small Claims (Scotland) Amendment Order 2007, which defines Small Claims as,
‘…actions for payment of money not exceeding [£3,000] in amount.
However, it is not clear whether this is the single amount of each part of the claim and counter-claim, or the total amount of both.

Different Sheriff Courts interpret this rule differently. For example, Glasgow tends to interpret this to mean the total amount, therefore would remit Lord Snooty’s claim to the Ordinary Cause Court. On the other hand, Paisley Sheriff Court has been known to interpret the rule to mean the single amount of each part of the claim, therefore would run Lord Snooty’s claim as a Small Claim, despite it having a total value of £6,000.
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Court Dues

As already mentioned, court dues are fees payable to the court in connection with the claim, like the lodging dues, which are £8 for claims under than £50, and £44 for claims over £50.

Small Claims Summons

The Summons is a form of ‘Writ’, i.e. the document used to initiate court proceedings. It is available as a proforma style with seven blank boxes for completion by the Pursuer, with the exception of box no.6, which is completed by the Sheriff Clerk. The form can be downloaded in Word format free of charge from the Scottish Court Website at www.scotcourts.gov.uk.
The seven boxes are for:

1. Name and address of court,

2. Pursuer’s name and address,

3. Defender’s name and address,

4. Nature of order sought, otherwise known as the ‘crave’,

5. Name and address of Pursuer’s solicitor if any,

6. Return Date & Hearing Date details – to be completed by the Sheriff Clerk,
7. Statement of claim.
The Pursuer completes boxes nos.1-5 and 7 and submits the form to the Sheriff Clerk’s office at the appropriate Sheriff Court with the correct court dues. The clerk then assigns two dates for the case, the Return Date and the Hearing Date, which should be one week apart, and he inserts these dates in box no.6 with a time of day for the Hearing Date.
The clerk then grants a ‘warrant’ to serve the Summons and returns it to the Pursuer.

The Pursuer then serves a copy of the Summons on the Defender at least 21 days before the Return Date.

There are two forms of service copy, Form 1a, which is used when the Defender is an individual, and Form 1b, which is used when the Defender is a business.

Form 1a includes a pro forma application for time to pay, which an individual defender may request, but which a business defender may not.

The Summons (both forms) also includes a pro forma Response to Summons, which is the document the Defender may use to defend the claim.
Return Date

The Return Date is the date by which the Defender must return a request for time to pay or a Response to Summons, otherwise the Pursuer may obtain summary decree by default. The Defender should also intimate a copy on the Pursuer.
Hearing Date
The Return Date is the date when the case calls at court if the Defender has returned a request for time to pay or a Response to Summons. In most busy Sheriff Courts the Sheriff does not come on the bench at the start of the session, but rather the clerk undertakes a ‘call-over’ of cases, i.e.  he calls out the name of each case on the court roll in turn. Parties or their representatives may stand up and address the clerk. The clerk may deal with cases that are non-contentious, e.g. he may adjourn or ‘continue’ a case to another date if parties agree they require more time to investigate the case or to attempt to negotiate settlement.
However, if a case is contentious, then the clerk sets it aside for the Sheriff to deal with when he comes on the bench after the call-over.

In Small Claims the Sheriff is expected to adopt an inquisitorial role. Accordingly, he will make inquiries of parties at the outset with a view to encouraging them to attempt to settle their differences without a full hearing.
If he cannot effect settlement, then he has the following options:

· Dismiss the case as incompetent,

· Pronounce decree in favour of the Pursuer,

· Grant the Defender time to pay,

· Continue the case to another date,

· Sist the case, i.e. suspend it indefinitely,

· Schedule a Full Hearing.
Statement of Claim

The Statement of Claim is the Pursuer’s written claim. It should outline the factual background to the case, its legal basis, and state clearly what the Pursuer wishes the court to do.
The Pursuer should take particular care with dates and figures. The Statement of Claim should be specific enough to give the Defender sufficient notice of the case against him, so he may respond in an informed manner in reasonable time.

However, the same strict rules on ‘written pleadings’ do not apply in the Small Claims Court as in the Ordinary Cause Court.

Response to Summons
The Defender may challenge the Statement of Claim in various ways:
· Jurisdiction,
· Defence – factual / legal,
· Counterclaim,

· Dispute sum sued for.
Jurisdiction refers to the geographical catchment area of the court and/or the subject matter of the claim.

Jurisdiction can be a complex area of law. However, in essence an individual defender may only be sued in the sheriff court district of his domicile, i.e. his habitual residence for three months. On the other hand, a business defender may be sued in the sheriff court district where a contract was concluded or where it was expected to be performed. This can be enormously advantageous to individual pursuers suing companies for poor customer service. For example, in the example give above of the case of Oor Wullie v Lord Snooty, it is possible that Toff Hall is in England, yet Oor Wullie may still sue Lord Snooty in the Scottish courts (in his case, probably Dundee Sheriff Court).
If a claim is raised in the wrong Sheriff Court the Sheriff may remit it to the correct one.

Jurisdiction can also refer to the subject matter of the claim. For example, certain kinds of employment law dispute require to be raised at the Employment Tribunal as opposed to the Sheriff Court, and certain kinds of welfare benefit dispute require to be raised at the Social Security Appeals Tribunal. Raising these matters in the Small Claims Court would be incompetent and the Sheriff would be obliged to dismiss the proceedings.
A defence may be factual or legal. A factual defence consists of challenging the facts stated in the Pursuer’s Statement of Claim. If there is a dispute over facts, the Sheriff should schedule a Full Hearing.

A legal defence consists of challenging the legal basis of the Pursuer’s claim, i.e. his interpretation or application of the law.

A counterclaim is a claim by the Defender for payment of money arising out of the same factual background, e.g. see Oor Wulle v Lord Snooty, above.

The Defender may also dispute the sum sued for, i.e. admit liability for some money but not the entire amount claimed by the Pursuer – the Defender should state why.

Time to Pay Requests
An individual defender may request time to pay off the sum sued for. A pro forma application is included with the Summons. The Defender has to provide a breakdown of income and expenditure, capital and family circumstances, then state an offer.
There are no hard and fast rules about what kind of offer is acceptable, and the Sheriff has a broad discretion in this regard, taking account of the size of the debt, the Defender’s means, and the length of time it would take to repay the sum sued for at the rate of payment offered.

However, as a loose rule of thumb an offer should be adequate to repay the debt in about twelve-twenty four months, depending on the amount owed.
Otherwise, the Sheriff may grant ‘decree de plano’, i.e. decree for the whole amount payable as one lump sum.

When the Defender submits an application for time to pay the case will call on the Hearing Date. The Defender should not assume the request will be granted, therefore he should attend court in person or be represented, otherwise he should attempt to agree the offer with the Pursuer or the Pursuer’s representative before the Hearing Date.

Court Procedure
Below is a diagram showing the layout of a typical Scottish civil courtroom. The Sheriff usually presides over the court from the bench, seated there in an elevated position, his clerk seated beneath, Parties or their representatives situated around the table in the well of the courtroom.
Courtrooms designed exclusively for civil business do not have a dock, i.e. the area reserved for accused parties in criminal proceedings. Some courtrooms are used for civil and criminal business (although sessions are never mixed). If conducting a civil case in such a courtroom, Parties, their representatives, witnesses and other individuals should avoid sitting or standing in the dock.
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The court enters session promptly at the time specified in the Summons or other court paperwork. It is essential to be on time.

Parties or their representatives should await their cases in the courtroom itself, not outside the courtroom, as the clerk will usually only call the cases in the courtroom. Not being present in the courtroom at that time may result in decree being granted in absence.
Continuations / Adjournments

The Sheriff may ‘continue’ or ‘adjourn’ a case on the request of either Party or both, or on his own volition, i.e. ‘ex proprio motu’, whereupon the clerk will assign another date for it to call.
‘Continue’ and ‘adjourn’ mean exactly the same thing.

If the Sheriff continues the case indenfinitely, he is said to ‘sist’ it.

Proof / Hearing

A ‘proof’ is the civil legal equivalent of a trial, i.e. a hearing on evidence involving witnesses and documents.
Strictly speaking, the terms should be reserved for the Ordinary Cause Court, as only the Ordinary Cause Rules use the term, and only they recognise any formal distinction between a proof and a ‘debate’, i.e. a hearing on law, which involves legal arguments, caselaw precedents, statute books etc.

Instead, the Smalls Claims Rules speak of the ‘Hearing’, which is a full hearing on evidence or law or both, depending on the circumstances.

Preparation for Proof
Documents

Witnesses

Courtroom Conduct, Advocacy & Cross-Examination

“The man in the polyester suit carries

 the burden of proof on his shoulders.”

This old legal adage sums up the importance of ‘keeping up appearances’ in court procedure. Indeed, attending court is even referred to as ‘entering an appearance’, and courtroom procedures are often described as theatrical.
That said, few court proceedings would make enthralling entertainment as television dramatisations, and few lawyers depicted on television would succeed in winning cases with their antics. However, a successful courtroom advocate needs to be:

· Well prepared,

· Aware of court procedure,

· Familiar with his case,

· Confident but not overconfident,

· Respectful of the court,

· Courteous to the court staff, fellow agents and witnesses,
· Able to express himself clearly,

· Capable of thinking on his feet.

It is considered disrespectful to the court to turn up late or to display a general ignorance of the rules.

The Sheriff should be addressed as ‘My Lord’ or ‘My Lady’, and the clerk as ‘Your Lordship’s Clerk’ or ‘Your Ladyship’s Clerk’. Avoid using the word ‘you’ when addressing the Sheriff, but instead use the term ‘your lordship’. For example,

DON’T SAY,

‘If you look at section 2 of the Act you will see it states…’

DO SAY,

‘I would direct your lordship to section 2, which states…’

And it follows that you don’t say ‘thank you’ to the Sheriff, but ‘I’m obliged to your lordship’.

When attending court you should dress smartly. This does not mean necessarily mean a business suit if you don’t own one, but a pair of trousers and a clean shirt would be preferable to a pair of shorts and a t-shirt.

Don’t eat in the courtroom. The drinking of water is permissible in the well of the courtroom, where jugs and glasses are provided for this purpose.

Keep your mobile telephone switched off at all times.

Don’t talk when it’s not your case that is being heard.

When it is your case that’s being heard, only talk when it’s your turn. Don’t interrupt your opponent and under no circumstances talk over the sheriff.
Dispensing Power

The Sheriff has the discretion to excuse Parties from their failure to comply with the rules owing to mistake, oversight or other excusable cause.
This is contained in rule 3.

Minutes for Recall of Decree

A Party may apply to the court to recall a decree granted in absence or otherwise by default by lodging a Minute for Recall of Decree at the Sheriff Clerk’s office. The clerk assigns a date for it to call at court and issues a warrant for its service. The Party, usually the Defender, then serves it on his opponent then returns the document to court with a Certificate of Service.
A Minute for Recall of Decree must state:

· The Parties’ names and designations,

· The case reference number,

· The reason why the Party seeking recall did not attend the diet when decree was granted,

· The proposed defence,

· It should also be signed.

If it is validly drafted with a statable defence, and standing decree has not recalled before in the same case, then the court must grant it and recall the decree.

It is competent to use a Minute for Recall of Decree to make a request for time to pay where decree de plano was previously granted in absence, even although time to pay is, strictly speaking, not a defence per se.
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