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Posh Edinburgh Counsel,
“So, Mrs McMiggins, where were you when you observed the vehicle in question ?”

Mrs McMiggins,

“Ah wis at the garage picking up crisps and ginger.”

Counsel,


“And can you tell the court the surnames of these individuals, Chris and Ginger ?”
March 2010

Overview

These notes relate to Pre-Proof Preparation in Summary Cause and Small Claims Procedure, being the first part of a training session, the second part of which relates to Taking Evidence and will be presented orally.
Pre-Proof Preparation

Jon Kiddie, Principal Solicitor

Renfrewshire Law Centre

Taking Evidence

Iain McLean, Consultant Solicitor
Renfrewshire Law Centre

Abbreviations
Summary Cause Rules 2002.......SCR

Small Claims Rules 2002............SmaCR
Choice of Procedure
If acting for the Pursuer in a case of uncertain value, e.g. in which there is a claim for solatium or inconvenience, or in a case of certain value yet perhaps only slightly over the threshold between two forms of procedure, then you may have a choice of procedure, i.e. Ordinary Cause, Summary Cause, or Small Claims.

Factors you should consider include:—

· Value of claim.
· Nature of claim, e.g. a personal injury claim may be raised only by Summary or Ordinary Cause, as may a claim for an order ad factum praestandum, i.e. for interdict or specific implement.
· Availability of legal aid.
· Expenses, which are awarded in accordance with the sum decerned for, e.g. if you raise an Ordinary Cause yet only win a Summary Cause sum, you will only receive Summary Cause expenses, whereas if you lose outright you will be liable for Ordinary Cause expenses.

· Adversarial / inquisitorial bench, e.g. SCR rule 8.3(2)(b), “[The sheriff shall] seek to negotiate and secure settlement...” and SmaCR rule 9.3(2), “A hearing shall be conducted as informally as the circumstances of the claim permit...” and rule 9.3(5), “[The sheriff] may put questions to parties and witnesses... and shall... explain any legal terms and expressions...”.
· Client’s instructions.
Fixing of Proof

The Summary Cause Rules provide for the sheriff to fix a ‘proof’, being a separate evidential hearing taking place after the Calling Date. SCR rule 8.3(3)(d) states, “[if the sheriff is] satisfied that the claim and any defence have or may have a sound basis in law and that the dispute between the parties depends on resolution of disputed issues of fact, fix a diet of proof…”.

By contrast, the Small Claims Rules do no use the word ‘proof’. Nonetheless, they also provide for a separate evidential hearing, known simply as ‘a hearing on evidence’, taking place after the ‘Hearing Date’. Rule 9.2(4) states, “Where evidence requires to be led for the purposes of reaching a decision on the dispute, the sheriff shall — (a) direct parties to lead evidence on the disputed issues of fact which he has noted on the summons; (b) indicate to the parties the matters of fact that require to be proved, and may give guidance on the nature of the evidence to be led; and (c) fix a hearing on evidence for a later date for that purpose.”
However, SmaCR rule 9.3(2) goes on to say, “A hearing shall be conducted as informally as the circumstances of the claim permit.” Indeed, the sheriff may even dispense with the usual requirement that evidence be taken on oath or affirmation (rule 9.3(6)).
Henceforth in these notes the word ‘proof’ is used to refer to the Summary Cause proof as well as to the Small Claims hearing on evidence.

The Summary Cause proof is regulated by SCR rule 8.3—8.18, documents by rule 17, and witnesses by rule 18.

The Small Claims proof is regulated by SmaCR rules 9.3—9.8, and evidence by rules 16—17.

Proof Fee

There is no fee for fixing a proof in Summary Cause or Small Claims procedure.

Shorthand Writer

There is no requirement for a shorthand writer in a Summary Cause or Small Claims proof unless ordained by the sheriff or with his leave.
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Written Pleadings

Both sets of rules provide for the sheriff to note the disputed issues of fact in the court process at the Calling Date or Hearing Date. Accordingly, in theory, Summary Cause and Small Claims actions may not be subject to the same strictures applying to Ordinary Cause actions in terms of the need for written pleadings that are relevant and specific and follow the customs for admitting or denying averments etc.
That said, a Summons should always contain a written Statement of Claim, and the Sheriff may ex proprio motu ordain the Defender to lodge and intimate a written defence, often called a Supplementary Note of Defence, within a certain timeframe (usually 14 days), or the Defender may request leave to lodge such a document. (Moreover, more exacting rules apply to Summary Cause personal injury claims, which require the Pursuer to use particular forms of Statement of Claim and Statement of Valuation, and the Defender to complete a particular form of questionnaire.)
Moreover, whether an action is brought as a Small Claim, as a Summary Cause, or as an Ordinary Cause, the overriding principle of fair notice shall apply.
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Disputed Issues of Fact

You should ascertain what is agreed then focus on what remains in dispute. What is your case in law ? Do you possess sufficient evidence to prove it ? Are your pleadings specific enough to lead this evidence ? Put another way, do you possess any evidence which your pleadings would not allow you to lead ?
Inadequate Pleadings:— You may need to apply to amend by way of Incidental Application (SCR rules 9.1, or SmaCR rules 10.1).
Inadequate Evidence:— You may need to seek to discover evidence by way of Incidental Application for Specification of Documents (SCR rules 9.1 and 18.1—2, or SmaCR rules 10.1 and 17.1—2).
Exchange of Lists (Summary Cause only)
At the latest by 28 days after fixing of the Proof, parties should exchange lists of documents and lists of witnesses.
Documents:— Also make documents available for inspection (except expert reports, which are subject to litigation privilege) (SCR rule 8.5)
Witnesses:— You need to choose your witnesses carefully. On one hand you may only call witnesses on your list, yet on the other hand you would not wish to reveal to your opponents the existence of a witness who might not help your case but might help theirs (SCR rule 8.6).
Discovery of Evidence

Specification of Documents:— You may apply to the court, by way of Incidental Application, for access to documents within the possession of your opponents or third parties (‘havers’). The test is relevance to the disputed issues of fact to be decided at proof. You should make sure your pleadings refer to such facts, and ideally they should contain appropriate calls on your opponents for production of the desired evidence.
Precognition of Witnesses:— It is prudent to endeavour to take precognitions from your opponents’ witnesses, and the court will expect your opponents to make them available to you for this purpose, and by the same token you should cooperate in making your witnesses available to your opponents.
That said, there is no means to compel a witness to give a precognition in civil cases. Nonetheless, a witness’s refusal to cooperate in this regard may be put to him in cross-examination and accordingly undermine the reliability of his testimony.

Precognitions themselves are not usually considered as evidence. On the other hand, signed statements are evidence and may be lodged as productions and put to witnesses in cross.

The only exceptions to the foregoing principles are the parties to the case. It is not expected that parties should submit to precognition since their versions of events are already stated in the written pleadings.

Other Evidence:— Also note applications for access to evidence under the Administration of Justice (Scotland) Act 1972, e.g. access to premises for the purpose of inspection.
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Joint Minute of Admissions

In focusing on what is in dispute and what is agreed, it may assist lawyers and the court to enter into a Joint Minute of Admissions. This can refer to facts and/or documents.
Agreeing Documents:— There are a number of ways in which to deal with documents:—
(i) Documents agreed to be what they bear to be, (i.e. authentic copies of originals), and conclusive evidence of the facts to which they refer.

(ii) Documents agreed to be what they bear to be, and authentic accounts of their authors’ evidence — this may avoid the need to call their authors as witnesses yet stops short of agreeing their evidence is conclusive. This may also be achieved by certifying a document as a true and authentic business record in terms of s.5 of the Civil Evidence (Scotland) Act 1988:—
“Unless the court otherwise directs, a document may in any civil proceedings be taken to form part of the records of a business or undertaking if it is certified as such by a docquet purporting to be signed by an officer of the business or undertaking to which the records belong; and a statement contained in any document certified as aforesaid may be received in evidence without being spoken to by a witness.”

(iii) Documents agreed to be what they bear to be only, i.e. authentic copies of originals.

Exchange of Expert Reports

Expert reports are subject to litigation privilege, therefore you need not disclose them on your list of documents. In a way, this rule represents an exception to the overriding principle of fair notice, the reason for which is that an expert is meant to express an opinion on an issue, not on the opponents’ own expert report. If expert reports were made available to soon, it could detract from their impartial nature.
Therefore, the rules require their exchange at the latest 28 days before proof (SCR rule 8.7).
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Documents

The rules require you to loge and intimate documents at the latest 14 days before proof (SCR rule 17.1 or SmaCR rule 16.1). The best evidence rule dictates that original documents should be lodged where available.

Witness Citations
The rules require you to cite witnesses at the latest 7 days before proof (SCR rule, 18.8 or SmaCR rule 17.4). However, it is prudent to cite witnesses as soon as possible in order to give them as long as possible a period of notice, so they may book time off work, know not to arrange holidays away etc.

Each set of rules provides for a form of citation, being almost identical:—

Summary Cause Rules 2002.......Form 26

Small Claims Rules 2002............Form 16

Preparation of Witnesses

You are allowed to prepare witnesses for proof, including your client. You are NOT allowed to coach them. For example, you may advise your client to dress smartly, to speak politely to the sheriff and other lawyers, to listen carefully to directions and questions, to answer questions straightforwardly and in a matter of fact manner without exaggeration or melodrama, and not to speak out of turn. You may explore the case with your client in detail, and you may anticipate lines of cross-examination. However, you may not rehearse a script of questions and answers with him.
List of Authorities

Lists of authorities should be exchanged a few days before the proof. 

Oath / Affirmation

“I swear by Almighty God that I will tell the truth,

the whole truth and nothing but the truth.”

OR

“I solemnly, sincerely and truly declare and affirm that I will

tell the truth, the whole truth and nothing but the truth.”

A witness’s testimony given otherwise than on oath is not evidence, although in Small Claims procedure the oath may be dispensed with.

Timetable

Fixing of Proof
(
SND, 14 days after fixing proof, if ordained

(
List of Documents, 28 days after fixing of Proof, lodge and intimate list and make documents available for inspection
(except expert reports)
(
List of Witnesses, 28 days after fixing of Proof, lodge and intimate list

(
Expert Reports, 28 days before Proof, lodge and intimate expert reports

(
Documents, 14 days before Proof, lodge and intimate documents
(
Witness Citations, 7 days before Proof, cite witnesses

(
Authorities
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