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‘Morning half’
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	10.00 – 10.30 am (approx ½ hour)
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List of Handouts Included
Copy of text with endnotes
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Full texts of statutes and statutory instruments are available at the HMSO website
	Forms of Tenancy

	· Scottish Secure Tenancy

	
	Most private sector domestic tenancies in Scotland are either Assured Tenancies or Short Assured Tenancies. Where a landlord has attempted to create a Short Assured Tenancy but not attended to the correct formalities, e.g. service of an AT5, the resulting tenancy is probably an Assured Tenancy. Other ‘ingredients’ of an Assured Tenancy are:

	
	· It is created after 1 January 1989.

	
	· The tenant(s) is/are private individuals.

	
	· The property is used as a principal home (need not be only home).



	
	An assured tenancy does not require a written lease, but the tenant may require one from the landlord. Some of the features of an Assured Tenancy are:

	
	· Concept of security of tenure: An assured tenancy is a ‘contractual tenancy’ (whether or not a written lease exists), which the landlord may bring to an end by following a certain procedure. However, even when the contractual tenancy is at an end, a ‘statutory tenancy’ still exists, i.e. the tenant has security of tenure and may continue occupying the property until the landlord obtains a court order to the contrary.

	
	· Right to rent review: The tenant may apply to the Rent Assessment Committee to have his rent lowered to a reasonable amount.

	
	· Right of succession:

	
	· Minimum standard of repair

	
	The following kinds of tenancy are specifically excluded from the Assured Tenancy regime:

	
	· Pre-1989 tenancies.
	· Student halls.

	
	· Tenancies with a rent below £6.
	· Holiday homes.

	
	· Tenancy of a shop.
	· Resident landlords.

	
	· Tenancy of licensed premises.
	· Crown tenancies.

	
	· Agricultural tenancies over 2 acres.
	· SST’s.

	· Short Scottish Secure Tenancy

	

	· Assured Tenancy

	

	· Short Assured Tenancy

	

	· Common Law

	

	Repairs

	· Right to Repair Regulations

	
	
	
	Under the Scottish Secure Tenants (Right to Repair) Regulations 2002 an RSL must have in place a system for dealing promptly with certain ‘qualifying repairs’, including blocked pipes, loss of electricity/gas/water, insecure windows and doors, unsafe floors/stairs/ railings etc (a full list is stipulated in the schedule to the regulations). The RSL must usually deal with these in 1-7 days, depending on the nature of the defect, failing which the tenant may instruct a contractor from a list provided by the RSL. However, in effect RSL’s consent is still required (r.8(c)).


	· Right to Compensation Regulations

	
	
	
	s.28 of the 2001 Act states that an RSL’s consent is required for improvements, but shall not be withheld unreasonably. If consent is given the RSL may have an obligation to reimburse the tenant for qualifying works in terms of the Scottish Secure Tenants (Compensation for Improvements) Regulations 2002. A client may have a common law right to carry out certain emergency repairs, necessary for securing the building, which dates back to Roman law, but the circumstances would have to be extreme.



	· Minimum Standard of Repair

	
	A tenant is entitled to a house which is ‘tenantable and habitable’ and ‘reasonably fit for human habitation’. These two legal formulae mean essentially the same thing. ‘Tenant-able and habitable’ originates from common law, whereas ‘reasonably fit for human habitation’ originates from statute, particularly schedule 10 to the Housing (Scotland) Act 1987 and schedule 4 to the Housing (Scotland) Act 2001.



	
	· Legal Sources

	
	
	· Common Law

	
	
	
	
	
	‘In the lease of a dwellinghouse, the landlord must deliver the subjects set to the tenant in a habitable condition at the time of entry, unless the tenant do, in the lease, undertake the burden of repairing it… the landlord must also, if it be not otherwise stipulated, uphold the house in tenantable repair during the lease.’
An Institute of the Law of Scotland

John Erskine (1871 ed.) 2.6.43



	
	
	
	· At the Time of Entry – Warranty: Essentially, a tenancy has a kind of warranty, whereby a landlord is expected to inspect the subjects of let prior to date of entry in order to ensure they are tenantable and habitable.

	
	
	
	· Uphold the House in Tenantable Repair: If the subjects are tenantable and habitable at the commencement of the tenancy, but fall below that standard during its term, then usually the tenant must inform the landlord in order to trigger the landlord’s duty to repair (e.g. McGreal v Wake (1984) 13 HLR 107, the ‘golden rule’ case – tell your landlord). However, sometimes it may be assumed the landlord knows or ought to know that repairs are necessary. In any event, the landlord has must effect repairs within a reasonable time – what constitutes a reasonable time depends on the nature of the defect, but three months is often cited as a rule of thumb (e.g. Shields v Dalziel (1987) 24R 849, McGuire v Monklands DC, 1997 HousLR 41, Buchan v North Lanarkshire Council, 2000 HousLR 99).


	
	
	· Statute

	
	
	
	
	
	‘The landlord in a Scottish Secure Tenancy must (a) ensure that the house is, at the commencement of the tenancy, wind and watertight and in all other respects reasonably fit for human habitation, and (b) keep the house in such condition throughout the tenancy… regard is to be had to the extent, if any, to which by reason of disrepair or sanitary defects the house falls short of the provisions of any building regulations in force in the area… ‘sanitary defects’ includes lack of air space or of ventilation, lack of lighting, dampness, absence of adequate and readily accessible water supply or sanitary arrangements or of other conveniences, and adequate paving or drainage of courts yards or passages.’
Housing (Scotland) Act 2001, sch.4


	
	
	
	· Non-Negotiable: Although Erskine’s Institute of the Law of Scotland (above) indicates that landlord and tenant may contract out of these repairing requirements, they may not do so in an SSST / Assured Tenancy.


	
	
	
	· Wind and Watertight: Subjects of let which are not wind and watertight are prima facie neither tenantable and habitable nor reasonably fit for human habitation (e.g. Wolfson v Forrester, 1910 SC 675, Reid v Baird (1876) 4R 234).


	
	
	
	· Sanitary Defects, Ventilation, Dampness: Very often dampness, a major problem in Scotland. If non-wind-and-watertightness is a prima facie indicator that subjects are not tenantable and habitable etc., then the  dampness is often a prima facie indicator of non-wind-and-watertightness (e.g. Gunn v NCB, 1982 SLT 526).


	
	
	
	
	· Kinds of Dampness

	
	
	
	
	
	· Penetration Dampness: Caused by rain/snow/flooding penetrating the subjects either from outside or form another dwelling in the same building. The courts recognise this as a structural defect susceptible to remedy under the Environmental Protection Act 1990 (see below).


	
	
	
	
	
	· Rising Dampness: Caused by water seeping into the subjects from the building’s foundations. Again, the courts recognise this as a structural defect susceptible to remedy under the Environmental Protection Act 1990 (see below).


	
	
	
	
	
	· Condensation Dampness: Caused by a several coinciding factors, usually human activity – breathing/washing/cooking etc. – combined with the subjects’ thermal inadequacy – substandard insulation/glazing/heatability/ ventilation. The courts do not recognise this as a structural defect susceptible to remedy under the Environmental Protection Act 1990 (e.g. Robb v DCC, 2000 SLT 853 and see below).


	
	
	
	
	· Effects of Dampness

	
	
	
	
	
	· Social Ignominy



	
	
	
	
	
	· Fuel Poverty: A tenant may be deemed to be fuel poor if he cannot afford to heat his home to a reasonable temperature for 10% (the WHO defines reasonable as 21oc in living-room, 18oc elsewhere) of his income (as little as £5.60 a week if the tenant is living off benefits). See UK Fuel Poverty Strategy, DTI 2001.


	
	
	
	
	
	· Mould: Mould growth, fungus, airborne spores, potentially poisonous to humans, sometimes resulting in serious gastro-intestinal illness.


	
	
	
	
	
	· House Dust Mites: A high incidence of HDM may exacerbate existing asthma or even sensitise a non-sufferer to the illness. 

	
	· Tenant Options

	
	
	· Interior Decoration: A tenant may decorate the interior of the subjects of let in terms of s.28(1) of the Housing (Scotland) Act 2001, although this may be qualified in the lease, e.g. laminate floors.


	
	
	· Withholding Rent – The Pros & Cons: Essentially, a tenant may lawfully withhold rent for subjects which are substandard. However, it is often easier and quicker for the landlord to evict him for non-payment of rent than it would be for him to prove the subjects are substandard. Accordingly, the tenant might do better to continue paying his rent but raise a separate claim in respect of any defects.


	
	
	· Litigation

	
	
	
	· Environmental Protection Act: A tenant may serve an abatement notice on a landlord under section 82 of the Environmental Protection Act 1990 (EPA), giving him 21 days to abate a nuisance affecting the subjects, e.g. dampness (but not condensation dampness), fumes, noise, animal infestation etc. If the landlord fails to abate the nuisance within that timeframe, then the tenant may raise a court proceedings at the local sheriff court, seeking an order compelling the landlord to act (plus legal expenses). Condensation dampness is not recognised as a nuisance for the purposes of the EPA since it is essentially caused by the tenant, therefore beyond the landlord’s control. However, this rationale has some critics Robb v DCC, 2000 SLT 853. A tenant may not seek compensation in terms of a Summary Application raised under the EPA, but may raise a separate case in this regard (see below).


	
	
	
	· Specific Implement: Whereas the EPA provides a statutory basis for a tenant to raise a court proceedings seeking an order compelling the landlord to act, similarly the common law provides the remedy of Specific Implement.

	
	
	
	· Breach of Contract: A tenant may raise court proceedings for compensation based on the landlord’s breach of the contract of lease and/or the conditions implied into it by Erskine and schedule 4 to the housing (Scotland) Act 2001. The amount of compensation varies, but typically: £700 - £1,000 a year for inconvenience (e.g. Buchan v North Lanarkshire Council, 2000 HousLR 99), plus any amount for injury to health / lost earnings, depending on the seriousness of the case.


	
	
	
	· Occupiers’ Liability: A member of the tenant’s family may raise court proceedings for compensation in terms of s.2(1) of the Occupiers’ Liability (Scotland) Act:

	
	
	
	
	
	
	‘The care which an occupier of premises is required, by reason of his occupation or control of the premises, to show towards a person entering thereon in respect of the dangers which are due to the state of the premises or to anything done or omitted to be done on them  and for which the occupier is in law responsible shall, except so far as he is entitled to and does extend, restrict, modify or exclude by agreement his obligations towards that person, be such care as in all the circumstances of the case is reasonable to see that that person will not suffer injury or damage by reason of any such danger.’


	· Particular Problem – Gas Servicing: See below.

	

	

	Lunch

	

	

	Eviction

	· Overview

	
	· Eviction the Only the Option?

	
	
	· Assistance / Mediation:

	
	
	· Abandonment Notice: A landlord may terminate an SST and recover possession of abandoned subjects of let summarily, without having to go through court, in terms of ss.17-18 of The Housing (Scotland) Act 2001. This is a two notice procedure with four weeks between them.


	
	
	· ASBO: See below.


	
	
	· SSST: A landlord may create an Short Scottish Secure Tenancy, convert an existing SST into an SSST for certain purposes listed in schedule 6 to the Housing (Scotland) Act 2001.


	
	
	
	· Nature, Duration and Procedure: An SSST is a short tenancy for a specific time (at least 6 months), therefore it does not have security of tenure. This means that if a landlord wishes to terminate it, then he may do so by following a certain procedure (s.36 of the Act) without the tenant having any statable defence. The landlord requires to serve a notice on the tenant in a prescribed form, stating the period of the tenancy and which of the schedule 6 grounds applies. The notice has immediate effect but the tenant may appeal against it by way of Summary Application. It renews by tacit relocation, and if the landlord does not seek to terminate within 12 months, or serves a notice to quit but does not act upon it, then it automatically concerts back to an SST.


	
	
	
	· Grounds for SSST

	
	
	
	
	· Antisocial Behaviour (grounds 1 and 2 of sch.6): A landlord may convert an SST into an SSST by reason of the tenant’s antisocial behaviour or that of someone else living in the subjects, previous antisocial behaviour and previous evictions for antisocial behaviour (going back up to three years).


	
	
	
	
	· Temporary Letting: E.g. for homeless persons.


	
	· Grounds of Eviction: SST

	
	
	· Discretionary Grounds (s.16(2)(a) and (c): Reasonableness 

	
	
	
	· Arrears / breach of tenancy (ground 1)

	
	
	
	· Conviction of offence connected with use of subjects (ground 2)

	
	
	
	· Dereliction of subjects (ground 3)

	
	
	
	· Mistreatment of furniture (ground 4)

	
	
	
	· Absence of tenant and spouse/cohabitee for 6 months (ground 5)

	
	
	
	· Fraudulent inducement to tenancy (ground 6)

	
	
	
	· Antisocial behaviour (ground 7)

	
	
	
	· Transfer of tenancy to tenant’s spouse/cohabite (ground 15): Alternative accommodation must be made available.


	
	
	· Mandatory Grounds (s.16(2)(b))

	
	
	
	· Antisocial behaviour (ground 8): Alternative accommodation must be made available.

	
	
	
	· Overcrowding (ground 9): Alternative accommodation must be made available.

	
	
	
	· Demolition / substantial work (ground 10): Alternative accommodation must be made available.

	
	
	
	· Adapted subjects of let, disabled person no longer in occupancy (ground 11): Alternative accommodation must be made available.

	
	
	
	· Subjects near special needs facility, disabled person no longer in occupancy (ground 12): Alternative accommodation must be made available.

	
	
	
	· Landlord is lessee, lease has terminated / due to terminate (ground 13): Alternative accommodation must be made available.

	
	
	
	· Schoolhouses (ground 14): Island councils only.



	
	· Meaning of Reasonable to Evict: A court may only grant a decree of eviction under grounds (1 – 7) where it is reasonable to do so, and it enjoys a very wide discretion in deciding what is reasonable (e.g. Cresswell v Hodgson [1951] 1 All ER 710). Essentially, the court may have regard to a potentially huge array of factors including the size of arrears, landlord’s efforts to remedy the problem extra-judicially, seriousness of antisocial behaviour, whether it is criminal (and has already resulted in prosecution and conviction), how long it has been going on for, whether anyone else has complained about it, the ages of those involved, their state of health, any mental illness, whether any other accommodation has been offered (and turned down) etc.


	
	· Meaning of Alternative Accommodation: Alternative accommodation must be made available under ground 8 – 15. The new subjects must be reasonably suitable (s.16(2)(b)(ii)), but this does not entitle the tenant to go on a shipping trip for his dream house.

	
	
	· Particular Problems

	
	
	
	· Drugs offences: Seriousness of offence, state of knowledge, consequences, public interest, knowledge (e.g. Glasgow City Council v Lockhart, 1999 HousLR 99, Glasgow City Council v Drummond, 1998 SCOLG 73).


	
	
	
	· Antisocial behaviour by persons with a mental disability: A court may evict a person with a disability as defined by s.22(3)(c) of the Disability Discrimination Act 1995, where eviction is necessary to protect another person (e.g. North Devon Homes Ltd v Brazie [2003] EWHC 54 (QB)).


	
	· Grounds of Eviction: Assured Tenancies

	
	
	· Arrears Grounds (schedule 5 to Housing (Scotland) Act 1988): Non-arrears grounds beyond scope of seminar.

	
	
	
	· Mandatory Grounds

	
	
	
	
	· Three months’ arrears at time of notice of proceedings and at time of hearing (ground 8): Except where arrears are due to housing benefit problems (s.19(3A).


	
	
	
	· Discretionary Grounds

	
	
	
	
	· Persistent late payment of rent (ground 11)

	
	
	
	
	· Some arrears at time of notice of proceedings (ground 12)



	· Arrears

	
	· Why Tenants Fall Behind

	
	
	· Financial hardship

	
	
	· Housing benefit hiccups

	
	
	· Illness

	
	
	· Criminality


	
	· Remedies

	
	
	· Prevention (Maximising Rental Income I): Use of WRO’s.


	
	
	· Cure (Maximising Rental Income II): Use of WRO’s – a tenant may claim a backdated payment of HB for up to 12 months, and if he can show ‘good cause’, then the HB office must make payment (Housing Benefit (General Regulations) 1987); a tenant can claim an even longer backdated payment if he can show that the HB office were at fault in not processing the claim.


	
	
	· Eviction – The Last Resort


	· Discussion

	

	Sheriff Court Procedure

	· Eviction

	
	· Summary Cause

	
	
	· Pre-Litigation Preliminaries

	
	
	
	· SST

	
	
	
	
	· Notice of Proceedings: Proceedings possible after the ish subject to minimum notice of four weeks (28 clear days) from service – during a six months’ window of opportunity (Housing (Scotland) Act 2001, s.14). Any method of service, but the landlord must endeavour to serve on qualifying occupiers too.


	
	
	
	· Assured Tenancy

	
	
	
	
	· Notice to Quit: The purpose of this document is to convert the contractual tenancy into a statutory tenancy. Generally, 40 clear days’ notice are required prior to the ish, containing prescribed information – due process of law required for eviction, renegotiation of terms possible, tenant entitled to advice from solicitor. (Rent (Scotland) Act 1984, s.112 and Assured Tenancies (Notices to Quit Prescribed Information) (Scotland) Regulations 1988). The preferred methods of service are R.D./Sheriff Officer. NB A landlord must effectively give two months’ notice to end a Short Assured Tenancy, which can either be incorporated into a formal notice to quit, or given orally as a precursor to a formal notice to quit (in either event, a notice to quit still requires to be served 40 clear days prior to the ish).


	
	
	
	
	· Alternative Means of Terminating Contractual Tenancy: Irritancy (requires specific clause in lease)/tenant’s bankruptcy/landlord’s death etc.



	
	
	
	
	· Notice of Proceedings: Proceedings possible two weeks/or two months from service - during a six months’ window of opportunity (Housing (Scotland) Act 1987, s.19).


	
	
	· Summons: Warranted at sheriff clerk’s office then served on tenant at least 21 days prior to calling date (first calling).


	
	
	· First Calling: All eviction cases must call in open court (Summary Cause Rules 2002, r.7.1(4)). However, if a tenant lodges a time to pay application, he still runs the risk that the court may grant decree of eviction against him, therefore he should appear personally or instruct a solicitor.


	
	
	· Continuations – Court as Debt Enforcement: The court may continue a first calling as many times as it deems appropriate (Housing (Scotland) Act 2001, s.16(1)).


	
	
	· Proof: If the tenant has a statable defence (e.g. reasonableness), then he may insist on a proof. Some sheriff courts (e.g. Edinburgh) take the view that they may deal with evidence at the first calling (Summary Cause Rules 2002, r.8.3(3)(d)), whereas others (e.g. Glasgow) will usually fix a separate proof diet (r.8.3(4)).


	
	
	· Undefended Cases – Minute for Recall: Where a tenant fails to appears at the first calling or any continuation thereof, and no defence has been stated, then the court may grant decree of eviction, but the tenant may apply to have that decree recalled. This is non-discretionary, i.e. the tenant is entitled to have it recalled, but he may use the recall procedure only once per case (Summary Cause Rules 2002, r.24).


	
	
	· Decree: Warrant for forcible ejection by sheriff officers and/or payment plus expenses.


	
	
	· Legal Aid: A tenant who succeeds in obtaining a civil legal aid certificate may be exempt from (most of) the landlord’s legal expenses, even if the landlord eventually wins the case.


	
	
	· Counterclaims: E.g. for breach of tenancy / repairs.


	
	· Ordinary Cause

	
	
	· Peculiarities: Possible to sue for unlimited arrears; more expensive – requires solicitor.

	
	
	· Competency: It is on the face of it competent to raise ordinary cause proceedings to seek eviction from an SST (Sheriff Courts (Scotland) Act 1971, s.35). However, it is arguably incompetent (Housing (Scotland) Act 2001, ss.14 – 16. This issue is so far unresolved.


	· Gas Servicing

	
	
	
	The Gas Safety (Installation & Use) Regulations 1998 are the central, most significant source of a landlord’s gas safety duties in letting residential accommodation to tenants. These Regs apply not only to landlords but also to suppliers and users of gas, as well as to gas installers (who must be CORGI registered). However, r.36 applies directly to the landlord, and imposes his/her main duties:

	
	· The Duties: A landlord cannot contract out of the following duties (r.36(10)).

	
	
	· Maintenance Duty (r.36(2)): A landlord must maintain in a safe condition every gas appliance and flue within residential accommodation, as well as all installation pipework. Maintenance may only be carried out by a CORGI registered contractor (r.36(4)), who is obliged to carry and display an identity card. The validity of a contractor’s ID card can be confirmed by telephoning CORGI. An appliance could be, for example, a cooker, a heater, or a boiler. It could also be a standalone appliance supplied with non-mains gas, such as a liquid petroleum gas cooker or heater within a caravan. A landlord is NOT obliged to maintain any gas appliance belonging to the tenant, or any flue serving such an appliance alone. Similarly, he is NOT obliged to maintain any gas appliance or flue in non-residential property, such as shop premises or a public house – UNLESS that appliance or flue also serves residential areas within the same subjects of let.


	
	
	· Annual Check Duty (r.36(3)(a) and (b)): A landlord must ensure that every appliance and flue is checked by a CORGI contractor (r.36(4)) within 12 months of:
Commencement of the lease or;

Installation of a new appliance.

And thereafter the landlord must ensure that every appliance and flue is rechecked at least every 12 months.



	
	
	· Record Keeping Duty (r.36(3)(c)): A landlord must keep records of all such checks for at least 2 years, detailing inter alia:

Date of check;

Address of accommodation;

Landlord’s name and address;

Description of appliance/flue and its location;

Any defects and remedial action;

Confirmation the appliance/flue is safe and can be shut off (r.26(9));

Name, signature and registration number of contractor.



	
	
	· Certificating Duty (r.36(5)-(8)): A landlord must issue EACH tenant with a Gas Safety Certificate confirming these details -
Within 28 days of the check or (r.36)(6)(a));

Prior to the date of entry in the case of a new tenant (r.36)(6)(b)).

Moreover, the records must be available for inspection by the tenant upon request during the 2 year period (r.36(5)) – special rules for leases of less than 28 days.



	
	
	· Sleeping Area Duty (r.36(11)): A landlord must ensure that in any sleeping area any appliance is room-sealed. A room-sealed appliance is one which uses air from outside the room, combusts the gas in a sealed device and discharges the combusted products (carbon monoxide) outside the building. It should also have a safety mechanism for shutting it off in the event of a dangerous build-up of combustion products. Similarly, in any sleeping area, bathroom or shower room, any appliance for instantaneous hot water should be room-sealed with such a safety mechanism (r.30). However, the principal duty here lies with the installer.



	
	· Is Court Action Necessary?

	
	
	· Alternatives: Request access / smart technology – GASP (gas applicance safety protector).

	
	
	· Consequences of ignorance:

	
	
	
	· Criminal Sanctions: Fine of up to £5,000 on summary prosecution or unlimited on solemn prosecution. Recent cases indicate the courts’ willingness to send out a strong message to non-compliant landlords. However, the offences created under the 1998 Regs are NOT strict liability offences. Reg 39 provides a defence that the landlord took “all reasonable steps” to prevent a contravention. If the landlord indeed takes all reasonable steps then it would be a hard prosecutor indeed who raised proceedings against him. However, if a landlord is in non-compliance he should not assume that he will get away with arguing simply that the tenant wouldn’t cooperate. “ALL reasonable steps” suggests a considerably more involved degree of proactivity on the landlord’s part that just asking the tenant for access then giving up when it is not granted, and this message is clearly borne out in all HSE and CORGI guidelines on the subject.


	
	
	
	· Civil Sanctions: The size of compensation award potentially available to an aggrieved tenant (or his family and dependants in a fatal case) depends on the severity of the injury, and is theoretically unlimited. In practice compensation awards in Scotland tend to be among the lowest in Europe, but are constantly creeping up. But, again, it is unlikely that a court would find against a landlord who could prove he had taken all reasonable steps to comply. Similar to the criminal defence, the civil law uses the concept of the landlord’s “duty of reasonable care”.


	
	· Specific Implement: If the tenant continues to refuse access then a landlord may and perhaps should raise court proceedings for ‘specific implement’. Indeed, both the HSE and CORGI suggest this. However, court proceeding should not be embarked upon as a point of departure – a notice should be intimated a reasonable time beforehand. Court proceedings involve drafting a Summons, having it warranted at the appropriate Sheriff Court, and serving it on the tenant. While a landlord or indeed a factor may self-represent in the Summary Cause Court, it is recommended that they avail themselves of the services of a qualified, licensed solicitor. These proceedings rely on breach of tenancy (the clause entitling the landlord to access upon reasonable notice) and on the landlord’s duty under reg 36. They have as their aim an order of specific implement, which is effectively the converse of an interdict/injunction. In other words, the landlord is insisting that the tenant do something, i.e. grant access (as opposed to not doing something). The tenant will have the opportunity to defend the proceedings, but it is extremely unlikely that he will have a statable defence, in which case the Sheriff now has the power to grant decree on the first calling of the case in court. Any court proceedings can be costly (potentially hundreds of pounds), but the landlord may be able to recover most of his legal expenses from the tenant (if a notice was be intimated a reasonable time beforehand). While many tenants may not be in a position to pay legal expenses, the landlord could insert a clause in the lease entitling him to recover them from the tenant’s deposit. It is theoretically possible that decree could be obtained within seven weeks, although about twice that period is more realistic.

	
	
	· Preliminaries: Requirement for relevant contractual obligation on tenant to grant access.

	
	
	· Interim Specific Implement: There would seem to be little point in trying to obtain an ‘interim’ order, i.e. one with immediate effect, since the landlord is only asking to carry out a regular gas safety check. If access is needed because of a gas leak, then an interim order would be inappropriate since it may not be granted where an alternative remedy exists. In such a case the landlord should contact Transco or the gas supplier who can shut off the gas supply and, if need be, forcibly enter the subjects of let without a court order in terms of the Gas safety (Rights of Access) Regulation 1996.


	
	
	· Legal Aid: See above.


	· ASBO

	
	· Background: An RSL can apply for an ASBO in terms of s.44 of the Criminal Justice (Scotland) Act 2003, which amends the Crime & Disorder Act 1998. The current provisions are contained in the Antisocial Behaviour (Scotland) Act 2004.


	
	· Overview of the Act: Broad, sweeping approach – antisocial strategies, ASBO’s, dispersal of groups, closure of premises, noise control measures (seizure of equipment by local authority officers – not yet in force), environmental measures, housing provisions (including rental orders and maintenance orders - not yet in force), parenting orders (not yet in force), community reparation orders, ban on selling spray-paint to minors, fixed penalty notices for drunkenness/vandalism etc. 


	
	· Procedure:

	
	
	· Consultation: The RSL firstly consults the Chief Constable and local authority regarding its intention to apply for an ASBO.



	
	
	· Summary Application: This is a special form of court procedure for matters that can be relatively complex, but which is designed to deal with them as speedily as reasonable practicable. Only a solicitor can represent an RSL in a Summary Application as some of the procedure is deal with under the Ordinary Cause Rules (as opposed to the Summary Cause Rules, which allow non-legally qualified representation, e.g. arrears officers acting in eviction proceedings). The court's permission is required to serve the Summary Application on the culprit.



	
	
	· Hearing: The culprit has the opportunity to defend the Summary Application but if the court is satisfied that an ASBO is necessary, it will grant one, prohibiting the culprit from engaging is specified behaviour for a specified or indefinite time.


	
	
	· Notification: The RSL must inform the local authority that the ASBO has been granted.



	
	
	· Children: If the RSL wishes to apply for an ASBO against a child under 12 it must take heed of the local authority’s views as part of the pre-Summary Application consultation process.


	
	
	· Interim ASBO: The Act also allows an RSL to apply for an interim ASBO, i.e. an ASBO granted on a preliminary basis pending a hearing. However, the court can only grant an interim ASBO where the behaviour is prima facie antisocial and an interim order is necessary (s.7(2)(c)). This issue of interim ASBO's was recently dealt with in GHA v O'Donnell, 2004 HousLR 78, in which Glasgow Housing Association failed to obtain an interim order because the court refused to accept it was necessary.


	
	
	· Legal Aid: See above.

	

	End
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