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management issues

Tenant wishing to carry out repairs – landlord unwilling

	· What is a tenant entitled to – the minimum standard?

	
	A tenant of an RSL is entitled to a house which is ‘tenantable and habitable’ and ‘reasonably fit for human habitation’. These are two legal formulae which essentially mean the same thing. ‘Tenantable and habitable’ originates from the common law, whereas ‘reasonably fit for human habitation’ originates from statutory law, particularly schedule 10 to the Housing (Scotland) Act 1987 and schedule 4 to the Housing (Scotland) Act 2001, which states:

	
	‘The landlord in a Scottish Secure Tenancy must (a) ensure that the house is, at the commencement of the tenancy, wind and watertight and in all other respects reasonably fit for human habitation, and (b) keep the house in such condition throughout the tenancy… regard is to be had to the extent, if any, to which by reason of disrepair or sanitary defects the house falls short of the provisions of any building regulations in force in the area… ‘sanitary defects’ includes lack of air space or of ventilation, lack of lighting, dampness, absence of adequate and readily accessible water supply or sanitary arrangements or of other conveniences, and adequate paving or drainage of courts yards or passages.’



	· What action can a tenant take where subjects are sub-standard



	
	· Interior decoration of subjects: s.28(1) of the Housing (Scotland) Act 2001. However, this is subject to contractual variation in the terms of the lease.


	
	· Certain repairs the tenant can instruct: Under the Scottish Secure Tenants (Right to Repair) Regulations 2002 an RSL must have in place a system for dealing promptly with certain ‘qualifying repairs’, including blocked pipes, loss of electricity/gas/water, insecure windows and doors, unsafe floors/stairs/railings etc (a full list is stipulated in the schedule to the regulations). The RSL must usually deal with these in 1-7 days, depending on the nature of the defect, failing which the tenant may instruct a contractor from a list provided by the RSL. However, in effect RSL’s consent is still required (reg.8(c)).


	
	· Withhold rent: In terms of the Housing (Scotland) Act 2001 a tenant is only liable for ‘rent lawfully due’, therefore an argument exists that when subjects of let fall below the minimum standard the tenant is no longer obliged to pay any rent. However, this argument has practical flaws – it might be considerably easier and quicker for an RSL to evict a tenant for non-payment of rent than for a tenant to sue the RSL over the sub-standard condition of subjects of let. Moreover, tenants are often confused about what they may expect in terms of the standard of their accommodation.


	
	· Raise court proceedings: Environmental Protection Act 1990 or breach of contract.



	· What action should a tenant not take



	
	· Carry our repairs: s.28 of the 2001 Act states that an RSL’s consent is required, but shall not be withheld unreasonably. If consent is given the RSL may have an obligation to reimburse the tenant for qualifying works in terms of the Scottish Secure Tenants (Compensation for Improvements) Regulations 2002. A client may have a common law right to carry out certain emergency repairs, necessary for securing the building, which dates back to Roman law, but the circumstances would have to be extreme.

 

	
	· Withhold rent: See above.


	
	· Add new fixtures: Fixtures, fittings, extensions or standalone structures: s.28

	
	

	Landlord wishing to carry out repairs – tenant unwilling

	
	

	· General

	
	An RSL may raise eviction proceedings against a tenant where he/she has allowed the subjects to fall into disrepair (ground 3 of Schedule 2), or where the house is to be demolished or to have substantial work done to it (ground 10). In the later case, the RSL must avail the tenant of suitable, alternative accommodation.


	· Gas-Servicing

	
	The Gas Safety (Installation & Use) Regulations 1998 are the central, most significant source of a landlord’s gas safety duties in letting residential accommodation to tenants. These Regs apply not only to landlords but also to suppliers and users of gas, as well as to gas installers (who must be CORGI registered). However, reg 36 applies directly to the landlord, and imposes his/her main duties:



	
	· Maintenance Duty (reg 36(2)): A landlord must maintain in a safe condition every gas appliance and flue within residential accommodation, as well as all installation pipework. Maintenance may only be carried out by a CORGI registered contractor (reg 36(4)), who is obliged to carry and display an identity card. The validity of a contractor’s ID card can be confirmed by telephoning CORGI. An appliance could be, for example, a cooker, a heater, or a boiler. It could also be a standalone appliance supplied with non-mains gas, such as a liquid petroleum gas cooker or heater within a caravan. A landlord is NOT obliged to maintain any gas appliance belonging to the tenant, or any flue serving such an appliance alone. Similarly, he is NOT obliged to maintain any gas appliance or flue in non-residential property, such as shop premises or a public house – UNLESS that appliance or flue also serves residential areas within the same subjects of let.
· Annual Check Duty (reg 36(3)(a) and (b)): A landlord must ensure that every appliance and flue is checked by a CORGI contractor (reg 36(4)) within 12 months of:
Commencement of the lease or;

Installation of a new appliance.
And thereafter the landlord must ensure that every appliance and flue is rechecked at least every 12 months.
· Record Keeping Duty (reg 36(3)(c)): A landlord must keep records of all such checks for at least 2 years, detailing inter alia:

Date of check;

Address of accommodation;

Landlord’s name and address;

Description of appliance/flue and its location;

Any defects and remedial action;

Confirmation the appliance/flue is safe and can be shut off (reg 26(9));

Name, signature and registration number of contractor.

· Certificating Duty (reg 36(5)-(8)): A landlord must issue EACH tenant with a Gas Safety Certificate confirming these details -
Within 28 days of the check or (reg 36)(6)(a));

Prior to the date of entry in the case of a new tenant (reg 36)(6)(b)).

Moreover, the records must be available for inspection by the tenant upon request during the 2 year period (reg 36(5)) – special rules for leases of less than 28 days.
· Sleeping Area Duty (reg 36(11)): A landlord must ensure that in any sleeping area any appliance is room-sealed. A room-sealed appliance is one which uses air from outside the room, combusts the gas in a sealed device and discharges the combusted products (carbon monoxide) outside the building. It should also have a safety mechanism for shutting it off in the event of a dangerous build-up of combustion products. Similarly, in any sleeping area, bathroom or shower room, any appliance for instantaneous hot water should be room-sealed with such a safety mechanism (reg 30). However, the principal duty here lies with the installer.

A landlord cannot contract out of the above duties (reg 36(10)).

	· Applicability of the 1998 Regs

The 1998 Regs apply to all residential leases of less than seven years’ duration, therefore they cover Scottish Secure Tenancies.



	· Sanctions for Breach of the 1998 Regs


There are criminal as well as civil sanctions:

· Criminal Sanctions: Fine of up to £5,000 on summary prosecution or unlimited on solemn prosecution. Recent cases indicate the courts’ willingness to send out a strong message to non-compliant landlords. However, the offences created under the 1998 Regs are NOT strict liability offences. Reg 39 provides a defence that the landlord took “all reasonable steps” to prevent a contravention. If the landlord indeed takes all reasonable steps then it would be a hard prosecutor indeed who raised proceedings against him. However, if a landlord is in non-compliance he should not assume that he will get away with arguing simply that the tenant wouldn’t cooperate. “ALL reasonable steps” suggests a considerably more involved degree of proactivity on the landlord’s part that just asking the tenant for access then giving up when it is not granted, and this message is clearly borne out in all HSE and CORGI guidelines on the subject.
· Civil Sanctions: The size of compensation award potentially available to an aggrieved tenant (or his family and dependants in a fatal case) depends on the severity of the injury, and is theoretically unlimited. In practice compensation awards in Scotland tend to be among the lowest in Europe, but are constantly creeping up. But, again, it is unlikely that a court would find against a landlord who could prove he had taken all reasonable steps to comply. Similar to the criminal defence, the civil law uses the concept of the landlord’s “duty of reasonable care”.


	· What a landlord should do



	
	· Insert an access clause in the contract of lease: Otherwise subsequent court proceedings may lack foundation.
· Don’t install gas appliances in subjects of let: But note signs of new electrical servicing regime under auspices of NICEIC (National Inspection Council for Electrical Installation Contractors).
· Smart technology: ‘GASP’, or Gas Appliance Safety Protector, available from Datalink Technologies.
· Abandonment notice: The Housing (Scotland) Act 2001 makes provision for RSL’s to recover possession of abandoned subjects of let summarily, without having to go through court, a two notice procedure with four weeks between them (ss.17-18).
· Request access: A landlord should request access. Indeed, he should insert a clause in the lease entitling him to access upon reasonable notice or, preferably, at specific times of the year. He should then intimate notice, in a verifiable manner, on the tenant a reasonable time before the 12 month check is due, requesting that access be made available, and indicating that court action may be taken in the event of non-cooperation. By verifiable manner is means intimating the notice in some manner that can be proven, so the landlord can prove that he took reasonable steps to comply with the 1998 Regs. Sending a letter by First Class Recorded Delivery mail is prima facie evidence that the letter reached its destination.
If the tenant fails to respond to the letter within a reasonable time, it should be followed up by another letter or telephone calls.

There may be little point is trying to contact a tenant the day before a gas safety check is sue – he and his family could be on holiday.

If letters and telephone calls fail, a reasonably polite visit to the tenant’s door would be acceptable (preferably witnessed). However, the landlord should be wary of conducting himself in a manner that might be construed as harassment, otherwise he risks committing a criminal offence under section 22 of the Rent (Scotland) Act 1984. It would not be a good idea to turn up en masse to verbally harangue the tenant into granting entry. Telephone calls / text messages should also be polite, otherwise there is a potential offence under the Telecommunications Acts.

· Court Action: If the tenant continues to refuse access then a landlord may and perhaps should raise court proceedings for ‘specific implement’. Indeed, both the HSE and CORGI suggest this. However, court proceeding should not be embarked upon as a point of departure – a notice should be intimated a reasonable time beforehand. Court proceedings involve drafting a Summons, having it warranted at the appropriate Sheriff Court, and serving it on the tenant. While a landlord or indeed a factor may self-represent in the Summary Cause Court, it is recommended that they avail themselves of the services of a qualified, licensed solicitor. These proceedings rely on breach of tenancy (the clause entitling the landlord to access upon reasonable notice) and on the landlord’s duty under reg 36. They have as their aim an order of specific implement, which is effectively the converse of an interdict/injunction. In other words, the landlord is insisting that the tenant do something, i.e. grant access (as opposed to not doing something). The tenant will have the opportunity to defend the proceedings, but it is extremely unlikely that he will have a statable defence, in which case the Sheriff now has the power to grant decree on the first calling of the case in court.
Any court proceedings can be costly (potentially hundreds of pounds), but the landlord may be able to recover most of his legal expenses from the tenant (if a notice was be intimated a reasonable time beforehand). While many tenants may not be in a position to pay legal expenses, the landlord could insert a clause in the lease entitling him to recover them from the tenant’s deposit. It is theoretically possible that decree could be obtained within seven weeks, although about twice that period is more realistic.
There would seem to be little point in trying to obtain an ‘interim’ order, i.e. one with immediate effect, since the landlord is only asking to carry out a regular gas safety check. If access is needed because of a gas leak, then an interim order would be inappropriate since it may not be granted where an alternative remedy exists. In such a case the landlord should contact Transco or the gas supplier who can shut off the gas supply and, if need be, forcibly enter the subjects of let without a court order in terms of the Gas safety (Rights of Access) Regulation 1996.
It may be observed that the tenant’s failure to co-operate may also constitute grounds for terminating the lease and commencing eviction proceedings, but these tend to take considerably longer and are not sure to succeed. While there is unlikely to be a stable defence for not granting access for a gas safety check, there may well be a very sound argument why a tenant should not be evicted, e.g. eviction could render him homeless.

· A Landlord May NOT Do the Following: A landlord should not force entry. Even if he has a clause in the lease entitling him to do so, it is almost certainly unlawful for landlord to enter a tenant’s home unwanted. Similarly the landlord should not conduct himself in an intimidating manner, make threatening telephone calls or send threatening text messages. Otherwise, the landlords faces the possibility of certain other sanctions, both civil and criminal:
Criminal

Common law breach of the peace;

Contravention of section 22 of the Rent (Scotland) Act 1984;

Contravention of Telecommunications Acts.

Civil

Claim for compensation based on breach of tenancy;

Claim for compensation based on breach of tenant’s right to respect for the home under Article 8 of the European Convention of Human Rights (applies only to Housing Associations, Local Authorities and other large, public bodies).



Be proactive not provocative, and don’t break the law.




Succession to tenancy

1.50 – 1.55 pm
On the death of a Scottish Secure Tenant his/her tenancy may automatically transfer to a certain other person (s.22 of the Housing (Scotland) Act 2001), otherwise the tenancy comes to an end. Persons who qualify to succeed to the tenancy are spouses, members of the deceased tenant’s family, carers, common-law partners or same-sex partners (schedule 3 to the 2001 Act). An actual spouse, a member of the deceased tenant’s family or a carer need only have resided in the subjects of let as their principal home (not necessarily their place of permanent residence) at the time of death, whereas a non-married partner must have resided there for 6 months prior to the death. In terms of order of succession, partners have prior rank, followed by members of the deceased tenant’s family then carers. In the event of a dispute over succession among equal-ranking qualified person, then they have four weeks to agree failing which the RSL may decide. Special arrangements exit for adapted homes – basically a partner may succeed regardless, whereas anyone else must share the same needs as the tenant or face rehousing to alternative accommodation.
ASSIGNATION/SUBLETTING OF tenancy
1.55 – 2.00 pm
Assignation occurs where an existing tenant effectively transfers his tenancy to another person, thereby creating a new relationship between the RSL and assignee. Subletting occurs where an existing tenant enters into a secondary relationship with a subtenant, thereby preserving the original relationship between the RSL and existing tenant. The RSL’s written consent is required (s.32(1) of the 2001) Act, but an RSL cannot reasonably refuse consent. The fact that the RSL has already raised court proceedings against the existing tenant for their eviction would constitute reasonable grounds for refusal, as would the existing tenant’s intention to charge the subtenant/assignee exorbitant rent. The 2001 Act provides a non-exhaustive list of other reasonable grounds. In the case of assignation, the assignee should have resided in the subjects of let for 6 months.
antisocial Behaviour

2.00 – 3.00 pm

Kinds of antisocial behaviour

Those employed in housing will be able to rhyme of many example of antisocial behaviour from minor complaints like the tenant with an unsightly pigeon hut in his back garden to volatile ‘neighbours for hell’ scenarios. In our liberal, democratic society, an individual has a right to lead a lifestyle which might not be receive general approval, but which is nonetheless tolerated and, indeed, safeguarded by law. However, on the other hand, a tenant/owner-occupier is entitled to peaceable enjoyment of his/her home. Where these two rights clash, there might be antisocial behaviour in the legal sense of the term.

	· Classification of antisocial behaviour according to culprit

	
	It is important to focus on who is engaging in antisocial behaviour, since that will determine a landlord’s duties and powers.



	
	· Behaviour of non-residents (uninvited): A landlord might be relatively powerless to intervene, and accordingly the law is often reluctant to impose a duty of care on a landlord for the behaviour of a third-party. However, there have been cases where it has been successfully argued that liability attached, eg Squires v Perth & Kinross District Council 1 .


	
	· Behaviour of neighbouring tenants, their families and non-resident guests: Here a tenant is expected to exercise some control over other persons in his/her home, therefore a landlord will have powers to intervene, eg by instigating eviction proceedings. However, insofar as a landlord’s duties are concerned, the law was surprisingly undeveloped until the (the Squires v Perth & Kinross District Council rationale applied, but with hardly more vigour). However, in the Antisocial Behaviour (Scotland) Act 2004 2 , we see a real shift of emphasis here, whereby s.68 empowers a local authority to take serve an antisocial behaviour notice on a landlord requiring him/her to take ‘such action for the purpose of dealing with the antisocial behaviour as may be specified’, under threat of forfeiture of rental income (s.74(4)) 3 – more later.


	
	· Behaviour of neighbouring owner-occupiers: Again a landlord might be relatively powerless to intervene.


	
	· Behaviour of persons in same household: A tenant might complain of behaviour of a co-tenant or a member of his/her family, eg domestic abuse. A landlord might have powers, depending on the circumstances, but this matter is lies beyond the scope of this session. 


	· Classification of antisocial behaviour according to behaviour



	
	· Non-residents attaining entry to subjects to use as teeny-tippler den and thereby causing disturbance to residents;


	
	· Neighbouring tenants/owner-occupiers playing their music too loud, partying at inappropriate hours etc;


	
	· Neighbouring tenants/owner-occupiers causing disturbance through moving furniture etc – are subjects themselves defective?;


	
	· Neighbouring tenants/owner-occupiers playing their music too loud, partying at inappropriate hours etc;


	
	· Neighbouring tenants/owner-occupiers keeping gardens/common parts in unsightly, potentially dangerous state;


	
	· Neighbouring tenants/owner-occupiers intimidating other residents;


	
	· Neighbouring tenants/owner-occupiers breaking the law, eg drug dealing;


	
	· Persons in same household – domestic abuse.


	· When is Antisocial behaviour not antisocial behaviour?

	
	· Domestic abuse;

	
	· Nuisance - construction work nearby.

	
	· Aesthetic considerations.


Landlord’s Duties to deal with antisocial behaviour
See above + employment/heal & safety at work law.
Remedies
	· Tactical remedies: It has already been shown that antisocial behaviour exists in many forms, therefore a landlord should be prudent to deal with each case individually, taking account of all the circumstances and reaching a sensible, balanced view on the appropriate action. A landlord should also remain objective, bearing in mind that the person complaining of antisocial behaviour might be doing so unreasonably. Ground 1 of schedule 2 to the Housing (Scotland) Act 2001 enables eviction for breach of any contition of the lease (subject to reasonableness), so an RSL may impose certain, specific conditions at the outset, eg regulating the keeping of pets in the subjects of let. When a problem arises, writing to a tenant is an obvious first step. Moreover, other agencies may exist who can assist, eg the local authority may have a noise disturbance team. Moreover, the police may also have powers to act far more quickly, eg breach of the peace, seizure of musical instruments/devices (s.54 of the Civil Government (Scotland) Act 1982), littering (s.87 of the Environmental Protection Act 1990).


	· Eviction: An RSL may raise court proceedings against a tenant for the eviction of him/her and his/her family by reason of his/her or his/her family’s antisocial behaviour, based on ss.14-16 of the Housing (Scotland) Act 2001 and ground 7 of Schedule 2 to that Act, which states that a court may grant decree of eviction where:

	
	‘The tenant (or any one of joint tenants), a person residing or lodging in the house with, or any subtenant of, the tenant, or a person visiting the house has

	
	(a) acted in an antisocial manner in relation to a person residing in, visiting or otherwise engaged in lawful activity in the locality, or

(b) pursues a course of conduct amounting to harassment of such a person, or a course of conduct which is otherwise antisocial conduct in relation to such a person,

	
	and it is not reasonable in all the circumstances that the landlords should be required to make other accommodation available to the tenant…’


	
	However, antisocial behaviour is not a mandatory ground of eviction. The landlord must prove that it is ‘reasonable to evict’, and the court has a very wide discretion in deciding what is reasonable 4 . Essentially, the court may have regard to a potentially huge array of factors including the seriousness of the behaviour, whether it is criminal (and has it already resulted in prosecution and conviction), how long it has been going on for, whether anyone else has complained about it, the ages of those involved, their state of health, any mental illness, what measures the landlord has taken to deal with it other than by eviction proceedings, whether any other accommodation has been offered (and turned down).


	Particular Considerations

	
	· Drugs offences: Seriousness of offence, state of knowledge, consequences, public interest, knowledge, eg Glasgow City Council v Lockhart 5 , Glasgow City Council v Drummond 6 .


	
	· Antisocial behaviour by member of tenant’s family:


	
	· Antisocial behaviour by persons with a mental disability: Disability Discrimination Act 1995, s.22(3)(c), eg see North Devon Homes Ltd v Brazie 7 .


	ASBO’s

	The Antisocial Behaviour (Scotland) Act 2004 allows an RSL to apply for an ASBO.

	· Overview of the Act

	
	It is a fairly lengthy piece of legislation, amounting to 145 sections and 5 schedules. The Executive have taken a holistic approach to antisocial behaviour, and the Act has a correspondingly broad remit, of which housing forms only a part.



	
	· Antisocial behaviour strategies (already in force): The local authority and Chief Constable shall devise an antisocial behaviour strategy for the area, requiring an analysis of the nature and incidence of antisocial behaviour in that area, and how it should be dealt with – both by traditional policing/litigation means, as well as by diversionary tactics, eg the provision of young persons’ facilities and victims’ services, proactive community organisations, drug and alcohol action teams, and even neighbourhood wardens. The local authority can require the participation of RSL’s in this strategy, as well as the Reporter to the Children’s Panel and, obviously, all its own council departments – social work, education, housing etc.


	
	· ASBO’s (already in force, except parenting orders, which come into force on 4 April 2005): The 2004 Act amends and augments the Crime & Disorder Act 1998 and Criminal Justice (Scotland) Act 2003, which contained the original ASBO provisions. S.44 of the 2003 Act extended ASBO’s to RSL’s. Now an RSL may, upon consultation with the Chief Constable and local authority, make a summary application to the Sheriff Court for an Antisocial Behaviour Order, or an interim Antisocial Behaviour Order, against any person of 12 years of age or older, requiring that person to moderate his/her behaviour in a specified manner for the purpose of protecting a tenant or ‘a person likely to be the vicinity of’ subjects of let, eg a concierge. If he/she goes on the break the order, that constitutes a criminal offence attracting arrest without warrant. There are special provisions relating to children, envisaging the involvement of the Children’s Reporter and Scotland’s unique Children’s Panel, and a new parenting order.



	
	· Dispersal of groups (already in force): A new police power of arrest without warrant for groups of two or more members.



	
	· Closure of premises (already in force): A new police power to close premises.


	
	· Noise control resolutions (not yet in force): A new local authority powers to regulate the production of noise and to seize equipment (s.47). The local authority requires to employ sheriff officers where access is refused. 

	
	· Environment (already in force): The 2004 Act provides more bite to the Environmental Protection Act 1990 by empowering local authorities and the police to levy fixed penalty fines for dumping and littering – also tackles graffiti.



	
	· Housing provisions (comes into force on 15 November 2005): A new local authority power to serve an antisocial behaviour notice on landlord concerning the antisocial behaviour of a tenant or a visitor, requiring the landlord to take measures. If the landlords fails in this regard he/she may become subject to a management control order transferring the landlord’s rights to the local authority, including the right to receive rent. The Act also introduces a landlord’s registration scheme, which is already in force. 



	
	· Parenting orders (not yet in force): The Act introduces a new parenting order for use in connection with an ASBO served on a child, requiring the parent to ensure the child complies with the ASBO, otherwise both are committing a criminal offence.



	
	· Community reparation orders (already in force): A new criminal sentence similar to community service.



	
	· Offence of selling spray-paint to a child under 16 (already in force):


	
	· Fixed penalty notices (already in force): Available for various forms of drunken behaviour (including being drunk in charge of a child), urinating/defecating to the annoyance of others, playing musical instruments/devices to the annoyance of others and vandalism.



	· Procedure for applying for an ASBO

	
	· Who can be made subject to an ASBO?: See above.
· Consultation: The RSL firstly consults the Chief Constable and local authority regarding its intention to apply for an ASBO.

· Summary Application: This is a special form of court procedure for matters that can be relatively complex, but which is designed to deal with them as speedily as reasonable practicable. Only a solicitor can represent an RSL in a Summary Application as some of the procedure is deal with under the Ordinary Cause Rules (as opposed to the Summary Cause Rules, which allow non-legally qualified representation, eg arrears officers acting in eviction proceedings). The court's permission is required to serve the Summary Application on the culprit.

· Service: By Recorded Deliver or Sheriff Officer.

· Hearing: The culprit has the opportunity to defend the Summary Application but if the court is satisfied that an ASBO is necessary, it will grant one, prohibiting the culprit from engaging is specified behaviour for a specified or indefinite time.

· Notification: The RSL must inform the local authority that the ASBO has been granted.

· Children: If the RSL wishes to apply for an ASBO against a child under 12 it must take heed of the local authority’s views as part of the pre-Summary Application consultation process.
· Interim ASBO's: The Act also allows an RSL to apply for an interim ASBO, ie an ASBO granted on a preliminary basis pending a hearing. However, the court can only grant an interim ASBO where the behaviour is prima facie antisocial and an interim order is necessary (s.7(2)(c)). This issue of interim ASBO's was recently dealt with in GHA v O'Donnell 8 , in which Glasgow Housing Association failed to obtain an interim order because the court refused to accept it was necessary.


	Interdicts

	An interdict is a common law remedy (meaning it has no particular statutory basis, but has emerged over time through custom and practice of the courts) that consists of a court order ordering someone not to do something. A landlord could raise court proceedings against a tenant or a member of a tenant's family/household for an interdict ordering him/her not to engage in certain antisocial behaviour. Indeed, a landlord could conceivably raise such proceedings against an owner-occupier, or a neighboring tenant/ owner-occupier could also similar proceedings against a tenant/owner-occupier. Usually, however, a landlord would seek to rely on eviction/ASBO.


	Short Scottish Secure Tenancies

	A Short Scottish Secure Tenancy is an RSL tenancy lasting a specified period of time, being at least 6 months. An RSL may convert an existing Scottish Secure Tenancy into a Short Scottish Secure Tenancy were any of the grounds in Schedule 6 to the Housing (Scotland) Act 2001 exists, including antisocial behaviour (of the tenant or someone else living in the house), previous antisocial behaviour and previous evictions for antisocial behaviour (going back up to three years). The RSL requires to serve a notice on the tenant in a prescribed form, stating the period of the tenancy, which of the Schedule 6 grounds applies and, if an ASBO exists, which person living in the house is subject to the ASBO. The notice has immediate effect but is subject to appeal by way of Summary Application by the tenant.
A Short Scottish Secure Tenancy last 6 months or longer, and renews by tacit relocation unless the RSL chooses to terminate it by service of a validly constituted notice to quit in terms of s.36 of the 2001 Act, followed by court action if necessary. If the RSL chooses not to do so within 12 months from the Short Scottish Secure Tenancy's creation, or serves a notice to quit but does not act upon it, then the tenancy automatically concerts back to a Scottish Secure Tenancy.


Endnotes
1.
Squires v Perth & Kinross District Council, 1986 SLT 30: In this case the Council had erected scaffolding on flats but failed to take adequate measures to ensure the flats’ security. A burglar broke into a jeweller’s shop beneath the flats. The jeweller sued to Council. The case proceeded to an appeal before the Inner House of the Court of Session, which decided that the Council were liable to indemnify the jeweller for the theft. Although it was a commercial occupier who sued, one can imagine that a residential tenant/owner-occupier might also have succeeded had the burglar broken into one of the flats themselves. The decision in Squires involves an appreciation of the law of delict (negligence), which lies beyond the scope of this session. However, in essence the Court was satisfied that a burglary was reasonably foreseeable from the Council’s perspective.
2.
Different sections of the Act shall come into force at different times. Parts I-IV and Part VI came into force on 28 October 2004. See SSI 2004/420 for full details.
3.
The Act does not create delictual liability for failure to deal with the antisocial behaviour, but if an antisocial neighbour notice were served and ignored, that fact might well strengthen any case brought by the victim tenant/owner-occupier, as it tends to prove foreseeability, one the requirement of Squires (supra). However, of course, the Act does not oblige the local authority to serve a notice in the first instance.
4.
Eg, Cresswell v Hodgson [1951] 1 All ER 710: Discussion of reasonableness in eviction cases generally.

5.
Glasgow City Council v Lockhart, 1999 HousLR 99.

6.
Glasgow City Council v Drummond, 1998 SCOLAG 73: one ounce of cannabis was held insufficient to merit eviction.
7.
North Devon Homes Ltd v Brazie [2003] EWHC 54 (QB): It was held that a mentally disabled tenant could only be evicted where necessary to protect another person.

8.
GHA v O’Donnell, 2004 HousLR 78: This case actually involved the old ASBO regime set up under the  Crime & Disorder Act 1998, as amended. However, the wording of the relevant statutory provisions is essentially the same – the court must be satisfied that an interim ASBO is necessary.
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